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cB" ~~:File No: VZ/84/GNR/2018-19

~ ofCffi1 ~ ~ :Order-In-Appeal No.: AHM-EXCUS-003-APP-118-18-19

feta Date :30-10-2018 "GfRT ffl cBl" c'fRlW Date of Issue: .y,/lttt/cPt f--
n1 smmsia anger (er@ta) er nfa. (},Je
Passed by Shri Uma Shanker Commissioner (Appeals) Ahmedabad _2

<T 3TT 3IT2gr7, a4tr qr yen, 3187a1rq-I oJLgcfdlC"llJ ITTxT "GfRT ~ ~:
Q 35/Ref/2009-10~ : 11-02-201 o a gfa

Arising out of Order-in-Original: 35/Ref/2009-1 0, Date: 11-02-201 0 Issued by: Assistant
Commissioner,CGST, Div:Kalol, Gandhinagar Commissionerate, Ahmedabad.

~ -~ !,l fa cJ I <.fl cB"f "fPi ~ "QcTT

Name & Address of the Appellant & Respondent

Mis. Amira Tanna Ind Pvt LTd

al{ afar g 3rfta am?gr arias 3rra #at atas gr 3ma a ufa zenferf Rt
EfdTq ~ x-fa-Ff~ cB7" ofCffi1 <TT TRl"a'fUT~ mwr cR"~-~t I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

«rdhr qr grlrur 3ma :
Revision application to Government of India :

0 (1) a€tu qryea 3rf@fzr, 1994 at et3if sag ·Ty mar#i # GfR if
~tfRT cpl" \J(f-t[RT cB" "!,!"~ ~ .cB" 3W@ gr7evr mar 'sra Ra, rd #al,
f@a iareza, vlurva f@rs, a)ft ifGr, ta tu a,i mrf, { fct : 110001 cBl"
al ft afeg I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(ii) aft mr atr a i ura w# R arr fa#t ma€Ir znr 3r lara
a fan# usrm a au qssmn m uraf ii, a fa asrn zur rue
"qf§" a Rh4l ajar <TT fctffTr ~0-si l 11-< q "ITT ,=rrc;T ~ '!,jfcpm cB" cITTFf ~ "ITT I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another_ factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(~) 'Bffii * are f9fl lg ur r2gr j Pll!Haa l=frc;f "CJx m .:im * FclP!l-Jr0, if~ -~
~ l=frc;f 'CIX \"l<'ll I ct.-J ~ * ftirc ami \Tll" 'l,Rq *™ fctffTr ~ m m if Pl llTRI d
t1
(b) In case of rebate of duty of excise on go0ds exported to any country or territory outside_
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outsicle India.
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(<1) ~ ~ cBT :ficfR ~ ~~ cfi ~ (~ m~- cITT) ~ TTnlll" ~
~ 1TT I

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

ti" 31Rf1=r '3tl! I <Fl ~ '3tl! I ct"! ~ cfi 'T@A cfi ~ \JTI" ~~ l=fR:f ~ ~ -g ~
~~ \Jil" ~ 'cTRf gi fr a gaff@a snga, r@lea cB" m TfTfur crr x=r=n:r LJx m
aaf@a srf@fr (i2) sss err 1o9 rr fgaa fhg ·Tg st
(d) Credit of any duty allowed to be utilized towards payment of excise duty on-final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) hr sari zgca (srfc) Rural, 2oo1 # fur s siafa RRfe qua iar
~-8 # at ufai i, hf rr a uf rer hf Raia cWr 1=fIB cf) '47m ~-~~
~ ~ ctr GT-GT mw:rr er fa 3mar fur uirr afg]r 7er gr z. cp"f

grgfhf •sirfa err 3s- # fefRa t a qua rd # rr €tr--6 ala at uf
ft aft a1Reg t

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the· 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) RR4Ga 3mdaa # rer usf iaiaa v Garg q] Ir 3mwaa if mm 200/
#h y1a al un; 3k uri icea a cg a wznar st at 1ooo/- at 6h q7al at
GIg I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

#tr zrca, atr sgraa zyca v ara rat#tr znznf@raw a uR sr@ta--
AppeaI to Custom, Excise, & Service Tax Appellate Tribunal.

(1) atu sgla yea 3rf@nfzm, 1944 ctr tTRf 35- TIO#r/35-~3if
Under Section 358/35E of CEA, 1944 an appeal lies to:-

\'.lcfd ~Rsict qRzj i:i 2 (1) cp i aag Ir # 3rarar #t 3r@ta, sr9hat a ma i vf)
ycan, it sra yea vi hara 3r4l#tr mrznf@raw (Rrec) #t uRa 2flu fl8L,
~64-li:ilcilli:i # 3it-20, rq #ea s,Rua arqu, arutT, Gel<lard-380016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) ir sarea yea (sr@ta) Ru1a41, 20o1 at ear o # sinfa qua <-s # ferfRa
fag 3ra 3r4)tu =mnferavoi a6t nu{r9a f@sg 3rfl fa Tg mgr #t ar ,ff fea .
"isfITT UTT« gc #t ir, anu st ir 3i Gana zzn sif u; 5 Garg zua q -g cfITT
~ 1 ooo /- #hr ?hut zhftt a&i sn zca at ir, ans at ir ail arr ·rnr uifr
Tg 5 GT4 IT 50 Gld l if cTT wrq 5000I- tfu=r ~ m7fr I "isfITT i3cClTcf ~ ctr "l-JT<T ,
ans at in sk amrzn Tar uifl q; 50 cl zla surar & asi nu; 1oooo/- 1:fflx:i
~m7fr I ctr ffi fl614cf5 xftltcl'< cB' rfl1=f "ff ~~lf¥ct ~ ~ cfi xiiLf vizier at \Jfrir I <16"
~l3tf x~ cfi fcITT:tt fa ml4Ra &hrat WW cpT if - :

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 - as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied _against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/
where amount of duty I penalty I demand I refund is upto 5 Lac, 5 Lac to 50 Lac arid above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch ofany
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nominate public sector bank of the place where the bench qf any nominate public sector bank of
the place where the bench of theTribunal is situated · ·

(3) z,fa <a am?r i a{ pa srii or mrar star & a rt per sitar fg #r mr grri wrja
int fur war alf; gr rst g; aft f far q&l arf aa # fg zrenRenf a4ala
-mnTf@raw at ya 3rat zur a4tr war at van 3n)a fhur urlar t I

In case of the order covers a number of _order-in-Original, fee for each 0.1.0 .. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) --llllll\illl ~~1970 z1err isil@a #t sq-ta siaf feufRa fag srga
r 3la zu qcr mr?gr zgenfenf Rvfu If@rant a arar a r@rm at y qR q

_Xii.6.50 tffi' cf)T rllllll\illl ~ fecBc 'liJTIT oFIT ~ I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) gr oil if@r mmai at Piarur av}a Ru#i at ail ft enrr 3raff« flu 'G'ITcTT %
Gil v#tar zre, ha sari yea g hara sr4)4la mrnfawr (ruffaf) frn:r:r , 1982 if
(fer et.
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise'& Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) v#tar area, hcar z5=ua greavi iaras 3rd#rzr uf@aUr (flay hf 3r4cf h marai ii
ks4tr 3ua grea 3rf@1ferzra, «&yy fr arr 3shh gilafr#hr«in-) 31f@0@zra 2&¥(y #r
izn 29) fecri: o.oc. x a?y ffrr 3rf@,fr, 8&8 'b' cfi']" CQm33ifaara at aftrrst
are &,re Rr ae qa.fr 5sar arr 3rfarf,afagr arr tff 3iaairsrmstaa
3rhf@r earfrar absur 3rf@art
ks4hr35u areaviarah Jfc:rat:r"air farag r;aiiear gr@a i

(i) CQm 11 ti" cff 3infefR van#

(ii) cal 5a#t as na uffi
(iii) ~~ fo-l ll Jll cl c•i"i h fer# 6 cff 3iaiia er taa

-+ 3rrlaora zrz f@zr arrhuanr f4tr(i. 2) 3f@)fez1a, 2014 h 3rwrqa f@st 3rd#lzr f@part bh
Gar f@arr#tr rarr 35ffvi 3r@er maraca&izit

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would

. be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6) (i) ~3'fre."~T tff 1Jfi't3r4 uf@Naur har sari area 3rzrar era znau Rafa zt atwr fcITTrmr~
~ 10%~tR .3ITT"~~ciUs Rafa t aa avsh 10% 0rarerursra#i 1

(6)(i) In view of above,· an appeal against this order shall lie before the Tribl!Jlal On··· ..
payment of 10% of the duty demanded where duty or duty and penalty are in di,sfJute.,,or: .
penalty, where penalty alone is in dispute." · - ·
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ORDER-IN-APPEAL

F.NO.V2/84/GNR/2018-19.

This order arises out of an appeal filed by Mis. Amira Tanna Industries Pvt.

Ltd.(100% EOU), 727-728, Moti Bhoyan, Taluka Kalal, Distt. Gandhinagar (in

short 'appellant') against Order-in-Original No.35/Ref/2009 dated 11.02.2010 (in

short 'impugned order') passed by. the then Assistant Commissioner, C. Ex.

Division-Kalal. (in short 'adjudicating authority').

2. Briefly stated that the adjudicating authority vide impugned order in denovo

adjudication rejected refund claim of Rs.25,27,927/- filed by the appellant for

clearance of "Hulled Sesame Seeds" to OTA on payment of duty under Notifn.

No.23/2003-CE dtd.31.03.2003 which were later on exported.

.· '

. .
3. Aggrieved with the impugned letter, the appellant filed the present appeal

wherein, inter alia, submitted that

► The adjudicating authority has erred in ignoring the findings and

observation of the learned Commr(Appeals) in OIA No.321/2009 (Ahd

lll)KCG/CE/Commr(A) dtd.09.09.2009.
► The adjudicating authority has erred in passing the impugned order since

the deptt. had already filed revision application against said OIA

No.321/2009(Ahd-III)KCGCEICommr(A) dtd.09.09.2009 before the Govt. of

India and relied upon case laws on the subject matter.

4. Personal hearing in the matter was held on 25.10.2018. Shri M.H. Raval,

Consultant, appeared before me on behalf of the appellant and submitted that

seeds sold to local merchants, which was exported, have claimed refund; that duty

was paid by mistake; that earlier OIA was in their favor and filed additional written

submission whrein, inter alia, reiterated the submission already made.

5. I have carefully gone through the appeal memorandums, submissions

made at the time of personal hearing and evidences available on records. I find

that the main issue to be decided is whether the subject refund claim is

sustainable or otherwise. Accordingly, I proceed to decide the case on merits.

6. Prima facie, I find that the this is a remand case wherein the then

Commissioner(Appeals) vide OIA No. 321/2009(Ahd-lll)KCG/CE/Commr(A)

dtd.09.09.2009 allowed the appeal filed by the appellant to the extent as discussed

in para 11.1 to 11.3 of the said OIA. But the then Commissioner, C.Ex.,

Ahmedabad-11I vide order dtd. 09.12.2009, in terms of powers vested in him under

Section 35EE of the Central Excise Act, 1944, directed the adjudicating authority

to file Revision Application to the Joint Secretary(Revision Application), Govt. of

India, New Delhi against the said OIA. Accordingly, the adjudicating authority filed.
4A. <\.p». 3\
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the revision application on 09.12.2009. However, the adjudicating authority passed
'

the impugned order. I find that this action of the adjudicating authority is against

the settled direction issued by the Board vide Circular No.385/18/98-CX dtd.

30.03.1998 and could have been kept in abeyance (i.e. Call Book) till final

decision of the Revisionary Authority. I also find that said revision application is

already decided in favor of the Deptt. by the Joint Secretary vide Order

No.774/2011-CX dated 14.06.2011[reported in 2013(292) ELT-134 (G.O.1.)] and

held as under:

"Rebate - 100% EOU - Assessee cleared goods for DTA sales and
claimed to have exported goods by consignors under 'H' form - As per
relevant Notification No. 19/2004-C.E. (N.T.) excisable goods are
required to be cleared for export under ARE-1 form - Non-preparation
of statutory document of ARE-1 and not following basic procedure of
export goods cannot be treated as a minor/technical procedural lapse
for granting rebate of duty - Moreover, goods exported cannot be
correlated with goods cleared in DTA and duty paid ·on goods
exported not proved • Refund of duty not admissible - Rule 18 of
erstwhile Central Excise Rules, 1944. [paras 10, 11, 12]"

I

Accordingly, honoring the order of the Revisionary Authority, I reject the appeal

filed by the appellant.

7. sf)aasafsfat{ r@laa Rqzr7 3q@laalafur ural
The appeal filed by the appellant stands disposed of in above terms.

sC
(3r gin)

k{tr#rza (rfta)
Dt..10 .2018

Attested: l
1

( .A. )
Supdt.(Appeals)
Central Tax, Ahmedabad.

BY SPEED POST TO:
M/s. Amira Tanna Industries Pvt. Ltd.(100% EOU),
727-728, Moti Bhoyan, Taluka Kalol,
Distt. Gandhinagar.

Copy to:
(1) The Chief Commissioner, CGST, Ahmedabad Zone.
(2) The Commissioner, CGST, Gandhinagar (RRA Section).
(3) ' The Asstt. Commissioner, CGST , Division- Kalal.
(4) The Asstt. Commissioner(System), CGST, Gandhinagar

(for uploading OIA on website)
~ Guard file

(6) P.A. file.
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